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EU-Commission consultation regarding 
the Roadmap for the review of bank cri-
sis management & deposit insurance 
framework (BRRD review) 
 

Finance Norway, Swedish Bankers’ Association and Finance Denmark welcomes 

the opportunity to respond to the EU-Commission’s consultation regarding the 

Roadmap for the review of bank crisis management & deposit insurance frame-

work (BRRD review) with a deadline on December 8 2020. 

 

General remarks to be added 

The number of Options and National Discretions (ONDs) included in the BRRD (in-

cluding the BRRD2) implies significant uneven playing field for institutions in cer-

tain jurisdictions which also constitute barriers to the function of the internal EU 

single market. A significant reduction in the numbers of ONDs would contribute to 

a harmonized application of the BRRD across the EU and complete the idea of a 

common European crisis management regime without major national differ-

ences.  

 

Specific BRRD ONDs 

Art 45 b 

The option for Resolution Authorities (RA) to increase the subordination require-

ment for G-SIIs and top tier banks is applied with very significant differences 

across the EU, resulting in substantive uneven playing field and negative implica-

tions for the functioning of the internal single market. This significant issue could 
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be solved by ensuring that the option for setting a higher subordination require-

ment will be applied only in instances where an institution has been either unwill-

ing or incapable in removing substantial impediments for resolution as also out-

lined in the SRB MREL Policy and in particular the approach to the NCWO princi-

ple.  

  

Doing so would also be in line with the SRB interpretation and application of the 

SRMR as outlined in the MREL Policy 2020. This would significantly increase level 

playing field and entail positive implications for the function of the internal single 

market.  

  

Likewise, the option to reduce the subordination requirement for G-SIIs and top 

tier banks could also be further harmonised by specifically and explicitly referring 

to the NCWO principle as the primary reason/justification for reducing the subor-

dination requirement. This would also follow the interpretation of SRB as outlined 

in the MREL Policy, and thus result in a more level playing field across the EU.       

 

Art 45 c 

The current application of the option for RAs to include a market confidence 

buffer in the recapitalisation amount across the EU implies that otherwise compa-

rable institutions are imposed to significantly different MREL requirements with 

clear implications for level playing field. In order to enhance the level playing 

field and improve the functioning of the internal single market, the conditions al-

lowing RAs to set a market confidence buffer should be further outlined with a 

view to significantly reduce the current substantive level of discretion. 

 

Correspondingly, these conditions for considering post-resolution balance sheet 

depletion when setting the recapitalisation amount could also be further harmo-

nised. Otherwise, the option will be applied differently across the EU which would 

imply that otherwise comparable institutions risk facing significantly different re-

quirements. This issue could be solved by amending the BRRD along the lines of 

the SRB interpretation and application of considering post-resolution balance 

sheet depletion, cf. the SRB MREL Policy 2020. 

 

Art 55 

The current wording of the article requires that the party to the agreement or in-

strument creating the liability recognises that the liability may be subject to bail in 

etc. The BRRD, however, does not stipulate which agreements or instruments cre-

ating a liability are within the scope, thus leaving doubt as to whether it is neces-

sary to include such a clause in all agreements meeting the requirements in arti-

cle 55 (1, a-d), regardless of whether the bail-in of the agreement could in fact 

be used to absorb losses or recapitalize the institution. 
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Art 71 a 

Currently, the article requires that a clause recognising the stay power of the res-

olution authorities should be included in all financial contracts. The term financial 

contracts are defined in the BRRD. However, we find that it would be more bene-

ficial to state that this obligation should apply to critical financial contracts which 

are essential for the continuation of the institution in a resolution scenario. 
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